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Families First
Coronavirus Response Act

(The Act)

COVID-19 FAQ

Under the Families First Act, what is interplay between and employee’s ability to work remotely and 
their health status? There may be circumstances where an employee who is able to work remotely is self-
quarantined with symptoms but technically still able to work. There also may be circumstances where an 
employee can work remotely but is self-quarantined caring for another family member. Does the Act apply a 
credit to those individuals? 

Per the Department of Labor, the Act generally provides that employees of covered employers are eligible 
for, among other things, two weeks (up to 80 hours) of expanded family and medical leave at the employee’s 
regular rate of pay where the employee is unable to work because the employee is quarantined (pursuant to 
Federal, State, or local government order or advice of a health care provider), and/or experiencing COVID-19 
symptoms and seeking a medical diagnosis. 

In other words, if the employee can telework, but is experiencing symptoms and is seeking a medical 
diagnosis, then the Act applies.

If employers pay employees that are on leave prior to the April 1, 2020, effective date for the Families First 
Act, would those hours paid in advance cut against the 80-hour total to which employees are otherwise 
entitled to continued payment after the Act goes into effect?  (For example, if an employer paid an employee 
who was on leave for 40 hours for March 15 to March 30, would the employee then only be entitled to an 
addition 40 hours of protection after April 1?). 

While employers can certainly pay employees earlier than the effective date of the Families First Coronavirus 
Response Act, the payroll tax credit that can be used to finance the benefit applies to paid sick leave and 
family leave benefits paid after the effective date, according to guidance provided by the Treasury Department 
(IRS Notice 2020-57).  In other words, the credit applies to sick pay and family leave benefits due to 
COVID-19 beginning April 1, 2020 and ending December 31, 2020.  Employers with specific questions 
should consult with their legal or tax advisors who can assist them.  

A)

B)



For purposes of the Families First Act, a covered employer includes public employers that employ one or more 
employees—Does “public employer” include cities, towns, and other municipalities? 

Likely yes. The Act refers to the definition of “employer” and “public agency” as defined in the FMLA statutes.  
Those statutes in turn generally incorporate cities, towns, and other municipalities. However, because the Act 
is a new piece of legislation, it is always wise for clients to consult with an employment/benefits attorney, as 
Hays Compliance cannot provide legal advice and each client’s situation may be different.

For those employers who are in the business of providing health care—Are medical providers exempt from the 
Families First Act? If so, which medical providers are exempt? 

The Act states: “An employer of an employee who is a health care provider or an emergency responder may 
elect to exclude such employee from the application of the provisions in the amendments made under of 
section 3102 of this Act.”  Section 3102, in turn, deals with the family leave extension (leave to care for 
children due to school or daycare closure due to the public health emergency).  The Act does not, however, 
specifically exclude employers in the health care industry altogether. Presumably, those employees directly 
providing patient care can be required to make alternative arrangements while the employer might be subject 
to the family leave component for other non-provider employees but affected employers should consult with 
their legal advisors for a firm opinion on this one. 

Is there any sort of law in place to prevent critical individuals from using the Act? For example, police? 

Yes. Employers of health care providers and/or emergency responders may elect to exclude such employees 
from the new FMLA provisions.  Per section 3105 of the Act (“Special rule for health care providers and 
emergency responders”), “An employer of an employee who is a health care provider or an emergency 
responder may elect to exclude such employee from the application of the provisions in the amendments made 
under of section 3102 of this Act.” Sec. 3102 is the amendment to the FMLA.

I know the Families First Act applies to employers who employ 500 or less employees, but are part-time 
employees considered in that calculation? 

Likely yes. The most common interpretation is that employer size should include part-time workers. In part, 
the Act expands FMLA so that and provides leave for part-time employees in the amount of leave equal to the 
typical number of hours that they would work in a two-week period. It doesn’t make sense for the Act to afford 
leave to part-time employees, but not count them in the calculation as to whether the act applies to them. 

C)
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D)

E)

F)
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Do seasonal employees who are technically on an employer’s payroll but who aren’t getting paid because it’s 
out-of-season count toward the calculation of 500 or fewer employees? 

Probably no, but we do not have any firm guidance on which to rely in providing an answer to this one. Clients 
should be encouraged to reach out to their employment/benefits attorney if they are seeking a firm answer. We 
are expecting further guidance to be issued by the DOL and other regulatory agencies in the coming weeks, but 
do not know whether that guidance will be sufficiently detailed to answer this question.

Do multiple companies with separate Federal EINs, but that are under one parent company, aggregate their 
total number of employees in gauging whether they have 500 employees or more?

We do not have firm guidance on this under the new legislation, but we do have guidance under the typical 
FMLA regulations. To be clear: Hays Compliance does not know whether the same factual analysis will apply 
to the new legislation, and clients are urged to consult with their legal counsel if they have any questions 
concerning whether they are subject to the Act. 

Under the typical FMLA laws, the requirements for aggregating employee numbers involves taking into account 
whether the multiple employers are subject to common management; considering the interrelation between 
operations; whether there is a centralized control of labor relations; and the degree of common ownership/
financial control. If the employer is a controlled group of companies, then the total employee count is used—in 
other words, they are aggregated.  Finally, if a work location has 50 or more employees within 75-miles, that 
location would be subject to FMLA. 

It makes sense for that same analysis to apply to the Act; however, we do not yet have any firm regulatory 
guidance confirming whether the same analysis will apply.

Does the employer use their current FMLA leave year?  If so, some employees may have already exhausted 
available FMLA time.  For example, an employee just returned from 12-weeks of FMLA due to the birth of 
a child.  Then, the employee has a COVID-19 event such as daycare closing.  Does the employee receive an 
additional 12-weeks?  

There is not yet firm guidance on this one, and absent guidance, the answer should be no. However, employers 
should keep in mind that the FMLA leave under the Act is distinct from the paid leave expansion under the 
Act, so eligible employees may still be entitled to additional leave if they experience a COVID-19 event.

Or, does the FMLA leave related specifically to COVID-19 start from the effective date of the law? 

There is not yet firm guidance on this one, and absent guidance, we assume that the answer is no (the 
employee would not be entitled to an additional 12 weeks of FMLA leave). However, as with the prior question, 
the employee may still be entitled to leave under the Act’s paid leave-expansion provisions.

G)
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H)

I)
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J)



What documentation should the employer require employees to provide, since most of the absences may not 
actually fit under the definition of serious health condition under the Act? 

There is not yet firm guidance on this. If an employer is attempting to be abundantly cautious, they could 
require employees to provide an affidavit regarding the employee’s absence and/or their diagnosis of or contact 
with COVID-19; however, employers likely have the discretion to be less stringent if they choose to do so. 
Additional guidance on this is expected in the coming weeks.

If an employer reduces their employees’ hours to zero, but does not officially terminate them (i.e. they could 
be called back into work tomorrow without any interruption), do those employees qualify for paid sick leave 
under the Act if they are diagnosed with COVID-19 even if they are not working? 

The intent of the law appears to indicate that those employees would not be covered under the Act, but this 
is unclear, and the way in which the Act is written appears to leave the door open to the possibility that those 
employees could qualify for paid sick leave under the new Act. The additional guidance from the DOL and 
other regulatory agencies will hopefully clear this up.

If an employer furloughs an exempt employee—cutting their workweek to, for example, a 3-day workweek—
would the employer be permitted to reduce the employee’s salary accordingly?

This is a question that must be addressed by the employer’s employment law attorney. However, generally 
speaking, if the employer reduces the employee’s salary, it may trigger unemployment obligations and other 
issues. It may be possible to re-categorize the employees as non-exempt and treat them as hourly employees, 
but that might also cause problems for the employer when the employees return to a normal work cycle. 
Because Hays Compliance cannot provide legal advice, and because these issues are so fact-dependent, 
clients are urged to speak with their employment attorney on these types of questions.

The Act states that an eligible employer must provide paid leave to eligible employees in the amount of $200/
day and up to $10,000 total. Is the employer able to cap the payment at $10,000? For example, an employer 
may have an employee that is paid $12/hour and another that is paid $50/hour. Could the employer pay 
100% up to the $10,000 maximum, and then allow the employees to use additional leave after reaching the 
$10,000 cap? Their job would be protected the whole time, and it would be limited to eligible employees who 
could not telework. 

The Act provides for 2/3rds pay to a maximum credit of $200 per day, and with a maximum credit of $10,000 
in the aggregate.  (Technically, if the employer pays $10,000 over the course of just one month, the credit 
would amount to approximately $4,400.). However, the law does not restrict the employer to paying only $200 
per day.  There is no published regulation stating that this is impermissible, and Hays Compliance does not 
see a reason why the employer could not pay 100% of an employee’s pay—even if that means paying more 
than $200 per day—as long as the employee receives the maximum of $10,000 (assuming the employee is 
out long enough to accumulate the maximum). 

K)
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N)



Under the Families First Act, do the paid sick leave provision and the expanded FMLA provisions run 
concurrently, or could they run consecutively? 

There is no firm guidance issued addressing this, but the way in which the regulations are written leaves open 
the possibility that the leaves could run consecutively. 

The FMLA extension requires employers with fewer than 500 employees to provide paid leave to employees 
who need to care for children due to school or daycare closing, for up to 12 weeks.  The first two weeks can be 
unpaid leave.  The Act amends the existing FMLA regulations, which provide for up to 12 work weeks of job-
protected leave.  

Under the Expanded Paid Sick Leave portion, the two weeks’ worth of paid sick leave must be paid first, before 
any other paid leave benefits, and employers cannot require employees to collect accrued PTO, vacation or 
sick leave pay benefits during  the leave.

Employers should consult with their labor and employment attorney for specific advice on complying with this 
new law.

If an employee has already exhausted their FMLA, does the Families First Act provide a new ‘bank’ of 12 
weeks specific to COVID-19?

As of now, we do not have a firm answer on this. We are expecting the DOL to issue guidance on this and other 
topic areas in short order, as it’s one of the most frequent questions received. 

Why did Congress exempt employers with greater than 500 employees from providing additional benefits under 
the Families First Act? 

Employers with 500 or more employees are not required to provide the extended family medical leave or paid 
sick leave.  We aren’t sure what Congress was thinking when they established these criteria, except that it is 
more likely that larger employers already have existing PTO, vacation or sick leave programs to cover workers, 
and the payroll tax credit intended to finance this program is only available to employers who are subject to 
these requirements.

If our client has temporary employees who are otherwise directed to request FMLA through the agency which 
they contract from, would these employees be eligible for the Families First Coronavirus Response Act? The 
group is on the brink of being over 500 employees so they would like to determine if they are subject to this 
act. 

At this point, we don’t have formal guidance from the DOL on this issue. However, since the Families First 
Coronavirus Act is an amendment to FMLA, our presumption is that the determination of whether an individual 
is the common-law employee of an employer for whom services are performed or of the leasing agency will be 
the same as is applicable under the FMLA (and whether there is a “joint employment” relationship). Some 
analysis might be required, but the employer should consult with their labor and employment attorney who can 
advise them.

O)
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Q)

R)



In an effort to ensure that furloughed employees can maintain their benefits, can an employer reduce the 
hours-per-week threshold from 30 hours per week (the general threshold) to zero hours per week while still 
maintaining the integrity of the plan?  

Many employers are making the decision to furlough their employees until the COVID-19 crisis is passed.  
In some cases, they are forced to shut down operations since they are in industries that have been directly 
impacted, such as travel, education, hospitality, and the restaurant industry.  In other cases, a partial or 
complete shutdown might be necessary to protect the health of workers.  

When this happens, we have been asked whether employers CAN continue to provide health care benefits to 
their employees.  The answer really depends on the provisions in the employer’s plan document and SPD.  If 
they already provide for an extension of coverage during a period of temporary layoff or reduction in hours, 
then they likely don’t need to make any changes to accommodate this.  However, if the plan(s) require the 
employee to be actively working on a full-time basis in order to remain eligible for coverage, amendments to 
their plan(s) will likely be necessary, and this will require carrier approval (or approval of the stop loss carrier if 
the plan is partially self-funded).

Do US employers have to abide the Families First Act concerning their international employees impacted by 
COVID-19?

Under the FMLA, only employees “who are employed within any State of the United States, the District 
of Columbia or any Territory or possession of the United States” is eligible for job-protected leave.  Since 
the Families First Coronavirus Response Act amends the FMLA and does not specifically stipulate broader 
eligibility for employees working abroad, it appears that it will only apply to US-based employees.  However, 
employers should consult with their legal or tax advisor if they have specific questions on this, as further 
guidance has not yet been issued by the DOL or any other regulatory agency to confirm this interpretation.

Based on the guidelines, the employer is exempt (we have more than 500 employees). I’m pretty sure the 
answer to my next question is “no,” but to your knowledge, are there any notification requirements?

The notice requirement is only applicable to employers subject to the Act.  However, it is interesting to note 
that the number of employees is determined on the date the employee goes out on leave due to Coronavirus or 
for a school or daycare closing, so the number could be somewhat fluid.  In other words, an employer with 600 
employees today who lays off 102 employees tomorrow would become subject to the Act.

Are employers REQUIRED to provide the model notice to all employees? 

It’s a worksite posting requirement.  Employees working remotely can be e-mailed or mailed the poster and the 
employer will satisfy the notice requirement that way

S)
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U)

V)



We have a client who, due to COVID-19, is unable to keep some percentage of their normal workforce 
employed working their normal hours. They want to continue offering coverage to these employees at this time 
and have asked if we could reduce their hours requirement for eligibility from 30 hours per week to 20. They 
are self-funded with Cigna and Cigna has agreed to make this change effective 3/1/2020. With this change, 
does this require them to open up a mini-open enrollment for employees working between 20-29 hours/week 
who previously were not eligible for coverage? This change is intended to be temporary until things return to 
normal – should they tell these employees that this coverage election is temporary? This is a fairly new client 
and I don’t believe they have a measurement policy in place. 

The employer can extend eligibility for employees who are covered by the group health plan without requiring 
the employer to open up enrollment to all part-time employees.  In essence, the plan sponsor would extend 
eligibility for coverage to an employee whose hours are reduced below 30 hours per week (for up to a 
specified number of months) for business reasons related to COVID-19.  The employer should amend the plan 
accordingly and distribute an SMM to participants.

However, there is nothing that would prohibit the employer from amending their plan to open up eligibility to 
part-time employees.  That said, if the employer were to later amend their eligibility to again limit enrollment 
to employees working 30 hours or more per week, part-time employees losing eligibility for coverage would 
need to be offered COBRA.
 

W)
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Benefits Eligibility

COVID-19 FAQ

Can my fully insured plan voluntarily re-open enrollment in the plan to permit employees who did not 
previously elect coverage for themselves (spouses and/or children) or waived coverage? If so, what issues does 
this “special enrollment” create in terms of plan documents, HIPAA, and other IRS regulations? 

This likely constitutes a voluntary reopening of the plan and does not meet the regulatory requirements for 
HIPAA Special Enrollment.  The distinction is that a HIPAA Special Enrollment event allows the employee to 
enroll mid-year without approval or exceptions from the health plan.  In addition, this is not a pre-tax status 
change that allows for a mid-year pre-tax premium election because the employee was eligible for the coverage 
at the beginning of the plan year so eligibility has not be impacted.

Until further guidance is received form the IRS, from a compliance perspective, the employee can be allowed 
to enroll and pay the premium with after-tax dollars.

If the terms of the plan are materially changed, the employer will need to distribute a summary of material 
modification; however, this can be distributed up to 210 days after the plan year.  The employer should check 
the plan documents to see whether it states that enrollment is only available during an employee’s initial 
eligibility period, during open enrollment, and as a result of a special enrollment period.  If the plan limits 
enrollment to only those three events, then the employer will need to amend the plan to permit this new 
enrollment period. The employer should technically adopt this change in the manner the employer adopts 
other changes to plan terms.

Note that before making any changes to any plan, medical or otherwise, the employer must ensure that the 
carriers and/or stop loss-carrier agree to the change.

If the state requires continued eligibility, does an employer still need to amend their plan since this is a fully-
insured contract?  

Technically, yes.

If the state extends coverage eligibility for fully-insured, will this impact other benefits? 

Technically, no unless the state extends eligibility requirements to other insured employee welfare benefits.

A)

HAYS COMPANIES COVID-19 UPDATE  |  9

B)

C)
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FSAs and HSAs

COVID-19 FAQ

Have you seen anything relating to all that is going on with COVID-19 to be considered a qualifying event 
allowing employees to adjust their dependent care FSA deductions? 

The dependent care FSA status change rules are designed to be interpreted with a great deal of flexibility.  A 
change in dependent care provider (whether a family member or unrelated person), or a cost change (other 
than when the dependent care provider is a relative) is a status change that would enable the employee to 
increase, decrease or make a new election under the DCAP (as long as the new election is consistent with the 
event).

Do the effects of COVID-19 qualify as a status change event even without a change in eligibility for purposes 
of health FSA adjustments? 

No new regulations or guidance have been issued stating that the effects of COVID-19 on their own, constitute 
a status change event without any other sort of change in eligibility. Generally, health FSA election changes are 
permitted only where the change in status event affects eligibility for health coverage as a whole.

Working with our FSA vendor, can an employer extend the plan’s FSA claims filing deadline? 

The IRS cafeteria plan regulations do not specify a maximum run-out period for claims submission after the 
close of the coverage period.  The run-out period may be extended as long as the plan sponsor does so on a 
consistent basis for all participants.  

A)

B)

C)



Has the IRS issued any changes related to filing deadlines for HSAs and/or Archer MSAs? 

Yes. The IRS has issued guidance stating that contributions may be made to your HSA or Archer MSA, for a 
particular year, at any time during the year or by the due date for filing your return for that year. Because the due 
date for filing Federal income tax returns is now July 15, 2020, under this relief, you may make contributions 
to your HSA or Archer MSA for 2019 at any time up to July 15, 2020.  For more details on HSA or Archer MSA 
contributions, see Publication 969, Health Savings Accounts and other Tax-Favored Health Plans.

Can an employee who is furloughed due to COVID-19 who is still active on the group health plan, NOT under 
COBRA, but also receiving unemployment benefits  use HSA dollars to pay health premiums?

If the premiums are to pay for health care coverage while the individual is receiving unemployment compensation 
under federal or state law, the individual should be able to receive a non-taxable reimbursement of health premiums 
under a Health Savings Account, even if the coverage is not COBRA coverage. See IRS Publication 969

D)

COVID-19 FAQ
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E)
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HIPAA

COVID-19 FAQ

Our facilities allow for most of our employees to have natural 6 ft social distancing. However, we are 
discussing separating our most vulnerable employees from the less vulnerable during this time. We are looking 
for some guidance with HIPPA regulations. We considered posting a note that says: If you fall into one of CDC 
guidelines as being vulnerable for COVID-19, and do not feel comfortable working in your assigned area please 
contact HR. Can we do this, or are we opening ourselves to other issues?

If the employee is disclosing concerns to the employer, there is not a HIPAA issue although other privacy rules 
might apply, including state-specific privacy laws.  We would suggest that the employer consult with their labor 
and employment attorney who practices in their specific jurisdiction to advise them.

A)



Please be advised that any and all information, comments, analysis, and/or recommendations set forth above relative to the possible impact of 
COVID-19 on potential insurance coverage or other policy implications are intended solely for informational purposes and should not be relied 
upon as legal advice. As an insurance broker, we have no authority to make coverage decisions as that ability rests solely with the issuing carrier. 
Therefore, all claims should be submitted to the carrier for evaluation. The positions expressed herein are opinions only and are not to be construed 
as any form of guarantee or warranty. Finally, given the extremely dynamic and rapidly evolving COVID-19 situation, comments above do not take 
into account any applicable pending or future legislation introduced with the intent to override, alter or amend current policy language.


