
This Webinar Will Start Momentarily.

Thank you for joining us. 



2

ERISA: Fiduciary Obligations from MLR 
Rebates to Following the Terms of the Plan

August 26, 2021



This presentation is provided for general information purposes only and should not be considered legal 

or tax advice or legal or tax opinion on any specific facts or circumstances. Readers and participants are 

urged to consult their legal counsel and tax advisor concerning any legal or tax questions that may arise.

Any tax advice contained in this communication (including any attachments) is not intended to be used, 

and cannot be used, for purposes of (i) avoiding penalties imposed under the U. S. Internal Revenue 

Code or (ii) promoting, marketing, or recommending to another person any tax-related matter. 

Disclaimer
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Employee Retirement 
Income Security Act 

(ERISA)



▪ Employee health and welfare benefit plans of 

private employers (both for-profit and not-for-

profit) are subject to ERISA

▪ Plans sponsored by churches and governmental 

entities are exempt from ERISA, but are subject 

to state mandates and certain federal laws

▪ Other non-profit entities (to whom church plan 

exception does not apply) are subject to ERISA

▪ Certain statutory plans and fringe benefits are 

not subject to ERISA

ERISA Coverage
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ERISA Broad Coverage

ERISA applies to health and welfare plans 

sponsored by private sector employers 

regardless of the employer’s size.



ERISA Named Fiduciary and Plan Administrator
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ERISA §402 (a) Named fiduciaries

(2) For purposes of this title, the term “named fiduciary” means a fiduciary who is named in the 

plan instrument, or who, pursuant to a procedure specified in the plan, is identified as a fiduciary 

(A) by a person who is an employer or employee organization with respect to the plan or (B) by 

such an employer and such an employee organization acting jointly.

Plan must have at least one fiduciary named in the written plan or 

identified through a process outlined in the plan.

Can be person or entity 



ERISA Named Fiduciary and Plan Administrator
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ERISA 3(16)(A)

The term “administrator” means —

(i) the person specifically so designated by the terms of the instrument under which the plan is 

operated;

(ii) if an administrator is not so designated, the plan sponsor; or

(iii) in the case of a plan for which an administrator is not designated and a plan sponsor cannot 

be identified, such other person as the Secretary may by regulation prescribe.

ERISA imposes a variety of statutory responsibilities 

on the plan administrator.



Who is a plan fiduciary?

▪ Automatic Fiduciaries: Named fiduciaries, trustees, and plan administrators

▪ Functional Fiduciaries: A person with either:

(1) discretionary authority or control over the plan’s management; 

(2) any authority or control over the management or disposition of plan assets; or 

(3) discretionary authority or control with respect to the administration of the plan.

o Based on the duties performed for the plan, not the individual’s job title

Identifying Plan Fiduciaries

8



Who is not a plan fiduciary?

▪ Accountants, attorneys, consultants, and actuaries acting solely in their professional capacities 

▪ Third-party administrators or recordkeepers not exercising discretion over the plan and who do not 

have control over any plan assets

▪ An employer acting on behalf of its business and not the plan is not a fiduciary

Identifying Plan Fiduciaries

9

Business decisions ≠ fiduciary actions:

o Establishing, amending, or terminating a plan

o Determining benefit packages or plan features 



Fiduciary Duties
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ERISA §404(a)

Duty of Undivided Loyalty

▪ Perform duties solely in the interest of plan 

participants and beneficiaries and for the 

exclusive purpose of providing benefits 

under the plan and defraying reasonable 

expenses of administering the plan

Duty to Act Prudently

▪ Carrying out their duties with the care, skill, 

prudence, and diligence that a prudent 

person in a similar circumstance would use

Duty to Diversify

▪ Diversifying the investments of the plan to 

minimize the risk of large losses

o If any plan assets are not held in the 

employer’s general assets

Duty to Follow Terms of the Plan

▪ Carry out duties in accordance with terms of 

the plan documents (unless inconsistent 

with ERISA)



Duty of Undivided Loyalty
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Perform duties solely in the interest of plan participants and beneficiaries and for 

the exclusive purpose of providing benefits under the plan and defraying 

reasonable expenses of administering the plan

▪ Closely related to the exclusive benefit rule (later)

▪ Impacts what information should be shared with participants and when



Duty to Act Prudently 
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Carrying out their duties with the care, skill, prudence, and diligence that a prudent 

person in a similar circumstance would use

▪ Prudence measured according to objective standard focusing on the process for making fiduciary 

decisions rather than the outcome of the decision

o Procedures followed are key

o May require expert knowledge 

o Documenting decision making process

o Investment and financial decisions 

o Selection and monitoring service providers



▪ Employers should review plan documents 

periodically to ensure:

o The necessary documentation exists 

and is current; and

o Documents include required ERISA 

content.

▪ Plan documents drafted by third-party service 

providers should be reviewed prior to adoption 

▪ Employers should ensure actual plan 

operations are consistent with its written terms

Duty to Follow the Terms of the Plan
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Exclusive Benefit Rule
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ERISA §403(c)(1)

“The assets of a plan shall never inure to the benefit of an employer and shall be held for the 

exclusive purposes of providing benefits to participants in the plan and their beneficiaries and 

defraying reasonable expenses of administering the plan.”

▪ Plan assets must be used for the sole purpose of providing benefits to participants (and 

their beneficiaries) in the plan and for covering the costs of administering the plan

o Applies to plan assets held in employer’s general assets



Prohibited Transactions
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ERISA §406

▪ Prohibits a fiduciary from knowingly causing the plan to engage in certain transactions with a party 

in interest (e.g., fiduciaries, service providers, plan sponsor)

o e.g., sale or exchange of any property between the plan and a party in interest; lending of money or other 

extension of credit between the plan and a party in interest; furnishing of goods, services, or facilities 

between the plan and a party in interest; transfer to, or use by or for the benefit of, a party in interest, of 

any plan assets

▪ Prohibits certain transactions between a plan and a fiduciary

o Fiduciary cannot (1) deal with the assets of the plan in their own interest or for their own account; (2) act in 

any transaction involving the plan on behalf of a party (or represent a party) whose interests are adverse 

to the interests of the plan or the interests of its participants or beneficiaries; or (3) receive any 

consideration for his own personal account from any party dealing with such plan in connection with a 

transaction involving the assets of the plan

Certain exemptions apply



Plan Assets
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What is an ERISA plan asset?

▪ Participant contributions

o Examples: After-tax contributions, cafeteria plan pre-tax salary reductions, and 

COBRA premiums

o Become plan assets as soon as they can be reasonably segregated from employer’s 

general assets, but no later than 90 days from date they are withheld or received 

o Small plan safe harbor

▪ Using separate fund to pay benefits

▪ Other amounts attributable to plan assets
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Fiduciary Decisions 
in Practice



Participant Forfeitures and Experience Gains
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Health FSA Forfeitures

▪ Use-or-Lose Rule: Any health FSA contributions or salary reduction amounts not used to 

pay or reimburse eligible expenses that remain in a participant’s health FSA account at the 

end of the plan year (or grace period) are forfeited 

▪ Forfeited amount = experience gain 

▪ To the extent the experience gains are attributable to participant contributions, they will be 

considered plan assets 

▪ Employer cannot keep the forfeited amount

▪ Plan administrator’s decision regarding how they are used is a fiduciary decision that must 

be made in accordance with the duties to loyalty and to act prudently   



Medical Loss Ratio (MLR) Rebates
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Affordable Care Act requirements for health insurers

▪ Insurers who don’t spend 80-85% (depending on market) of premium dollars on medical 

care and health care quality improvement must provide rebates to policyholders (typically 

the health plans) in form of:

o Lump-sum payment; or

o Premium credit

▪ Premium holiday (if allowed under state law)

o Not technically a distribution from insurer

o Must be used for benefit of plan 



Medical Loss Ratio (MLR) Rebates (cont.)
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Are rebates (or insurer distributions) 

plan assets?

▪ Is the plan the policyholder?

▪ Do governing plan documents state 

distributions are plan assets? 

▪ Are premiums paid from trust or 

separate account?

▪ Are participants contributing towards 

premiums?



Medical Loss Ratio (MLR) Rebates (cont.) 
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What portion of rebate is attributable to plan assets?

▪ If plan or trust is policyholder – entire rebate is treated as plan asset

▪ If employer is policyholder – portion of rebate attributable to plan asset depends on how 

premiums are paid:

o 100% employer paid = rebate is NOT a plan asset

o 100% participant paid = entire rebate is a plan asset

o Fixed employer/participant % = % of plan asset equal to % paid by participants



Medical Loss Ratio (MLR) Rebates (cont.) 
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How must rebate be used?

▪ If rebates qualify as plan assets, fiduciary rules will apply, and amounts must be used for 

exclusive benefit of plan participants and beneficiaries

▪ DOL methods for applying rebates:

o Distributed to participants using “reasonable, fair, and objective allocation method” 

– fiduciary decision

o If distribution is not cost effective (e.g., payments are of de minimis amounts or 

give rise to participant tax consequences) – Amounts can be used toward future 

participant premiums or benefit enhancements

▪ If benefits provided under multiple policies – Rebate should be allocated only to participants 

covered under the policy in which rebate applies



Medical Loss Ratio (MLR) Rebates (cont.) 
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Additional Considerations

▪ Timing

o DOL trust relief – To avoid ERISA trust requirement, premium rebates must be used 

within three months of receipt

▪ Non-ERISA Plans 

o Not governed by ERISA’s fiduciary standards but must follow HHS’ rules for MLR rebates

▪ Tax Treatment of Rebates

o Pre-tax premiums – Rebate generally considered taxable income to employees

o After-tax premiums – Rebate generally NOT considered taxable income 



Premium Credits
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▪ Includes credit against future premiums owed – different than MLR rebates

o Example: COVID-19 credits

▪ Employers must consider ERISA’s fiduciary standards when determining how to 

apply credits

o Any amount attributable to plan assets must follow exclusive benefit rule

o Employers should follow DOL’s rules for distributing MLR rebates to 

participants



Selecting and Monitoring Service Providers

25

▪ Fiduciaries should compare multiple 

providers based on qualifications, 

experience, costs, financial condition, 

litigation history, etc. 

▪ Ongoing duty to monitor service 

provider performance

Recent Example

DOL’s cybersecurity guidance

▪ Primarily directed at retirement plans, 

but general concepts apply to health and 

welfare plans too

▪ Includes Tips for Hiring Service Provider

https://www.dol.gov/sites/dolgov/files/ebsa/key-topics/retirement-benefits/cybersecurity/tips-for-hiring-a-service-provider-with-strong-security-practices.pdf


Cross-Plan Offsetting
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Cross-Plan Offsetting

Occurs when a third-party administrator withholds payments to a health care provider (typically 

out-of-network) in order to recoup previously overpaid amounts. 

▪ Overpayment and offsets often taken from different plans 

▪ DOL’s position = violation of ERISA’s exclusive benefit rule

▪ Recent court cases

o TPA’s use of commingled pooled bank account violated ERISA requirement to act 

for exclusive purpose of providing benefits to participants and constituted a 

prohibited transaction



Participant Disclosure and Communications
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▪ Fiduciaries have a negative duty not to misinform 

and also an affirmative duty to inform when the 

fiduciary knows that silence might be harmful

▪ Timing and content of ERISA disclosures (e.g., SPD, 

Summary of Material Modification (SMM), etc.)

o Must comply with ERISA requirements, but fiduciary 

duties may require more

o e.g., SMM distribution deadline for significant 

changes



Following Terms of the Plan
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Fiduciaries have duty to administer the plan in accordance with the terms of the 

plan (as reflected in the plan documentation)

▪ Making exceptions technically is breach of fiduciary duty unless plan is amended to 

allow it

o e.g., plan administrator is asked to approve an expense not covered based on the 

terms of the plan

o e.g., employer is asked to allow someone to enroll the plan who is not eligible 

under the plan’s eligibility rule

▪ Also creates risk that insurance carrier or stop loss carrier will not provide coverage



Plan Interpretation
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Courts have considered various factors

when evaluating a fiduciary’s decision:

1. The language of the plan; 

2. The purposes and goals of the plan; 

3. The adequacy of the materials considered to make the decision and the degree to which they 

support it; 

4. Whether the fiduciary's interpretation was consistent with other provisions in the plan and with 

earlier interpretations of the plan; 

5. Whether the decision-making process was reasoned and principled; 

6. Whether the decision was consistent with the procedural and substantive requirements of ERISA; 

7. Any external standard relevant to the exercise of discretion; and 

8. The fiduciary's motives and any conflict of interest it may have.

Plan Interpretation is a fiduciary act
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Fiduciary Liability and 
Enforcement



Fiduciary Liability
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Personal liability for fiduciary breach

▪ ERISA §409 – Person who is a fiduciary with respect to a plan can be personally liable for losses 

caused to the plan and liable to restore to the plan any profits the fiduciary made through use of 

plan assets

ERISA fiduciary cannot disclaim liability

▪ ERISA §410 – “Any provision in an agreement or instrument which purports to relieve a fiduciary 

from responsibility or liability for any responsibility, obligation, or duty under this part shall be void 

as against public policy.”

ERISA §502 – Civil enforcement

▪ Gives power to participants, beneficiaries, fiduciaries, and the Secretary of Labor to bring civil 

action against plans and plan fiduciaries



Enforcement
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DOL Enforcement

▪ ERISA §502 provides that in the case of—

▪ Any breach of fiduciary responsibility by a fiduciary, or

▪ Any knowing participation in such a breach or violation by any other person, the DOL may 

assess a civil penalty against the fiduciary or other person in an amount equal to 20% of the 

amount recovered by the DOL under a settlement agreement.

DOL Voluntary Fiduciary Correction Program (VFCP)

▪ For eligible plan officials who identify and fully correct certain ERISA violations, and who 

document the correction process and satisfy all requirements, the DOL will issue no action letters.

▪ Employers should consult legal counsel regarding use of the Program



Tips for Limiting Fiduciary Liability 
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▪ Document decision making process used in handling fiduciary functions

▪ Due diligence when selecting service providers

▪ Fiduciary liability insurance 

o Plan may purchase coverage (using plan assets) to protect the plan and, 

if the policy includes a recourse right, the fiduciaries can then purchase a 

“waiver of recourse” policy

o Fiduciary may purchase coverage protecting him/herself

o Plan sponsor may purchase coverage protecting fiduciaries

o Different from the fidelity bond required by ERISA §412
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Wrap Up



▪ This Program, Activity ID No.  565469, has been approved for 1.00    HR 

(General) recertification credit hours toward aPHR™, aPHRi™, PHR®, 

PHRca®, SPHR®, GPHR®, PHRi™, and SPHRi™ recertification through 

HR Certification Institute® (HRCI®). 

▪ Hays Companies and Brown & Brown are recognized by SHRM to offer 

Professional Development Credits (PDCs) for SHRM-CP® or SHRM-

SCP®. This program is valid for 1 PDCs for the SHRM-CP or SHRM-SCP. 

Activity ID No. 22-PJJJT. For more information about certification or 

recertification, please visit www.shrmcertification.org.

Continuing Education Credits
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The use of this official seal confirms that this Activity has met HR Certification 

Institute’s® (HRCI®) criteria for recertification credit pre-approval.”



All scheduled webinars begin at 11 a.m. Central Time

Next Up:
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September 23, 2021 Medicare: A Timeless Topic

October 28, 2021 The Hidden Intricacies of Benefit Notices

November 18, 2021 A Continuing Conversation About COBRA
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Thank you!


