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Hays Companies

August 31, 2020

The Employer Mandate During 
the Pandemic



This presentation is provided for general information purposes only and 

should not be considered legal or tax advice or legal or tax opinion on any 

specific facts or circumstances. Readers and participants are urged to 

consult their legal counsel and tax advisor concerning any legal or tax 

questions that may arise.  Any tax advice contained in this communication 

(including any attachments) is not intended to be used, and cannot be used, 

for purposes of (i) avoiding penalties imposed under the U. S. Internal 

Revenue Code or (ii) promoting, marketing or recommending to another 

person any tax-related matter. 

Disclaimer
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Applicable Large Employer (ALE) 

▪ 50 or more full-time and full-time equivalent employees 

(FTEs)

▪ Calculate the aggregate number of hours of service (not 

more than 120 hours for any employee) for all non-full-

time employees for the month

▪ Divide the total hours of service in step (1) by 120 = 

FTEs for the calendar month

▪ Add steps (1) and (2) for each of the 12 months in the 

preceding calendar year

▪ Add the 12 monthly numbers - divide the sum by 12

▪ If the number of FT employees is less than 50, the 

employer is not an applicable large employer

Employer Mandate
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What is an ALE?

▪ Based on the prior calendar year average

▪ All employees of a “controlled group” of 

entities are taken into account 

▪ Each control group member must then comply 

with the mandate on its own



▪ Furloughs, layoffs (if employment is 

terminated), and part-time employee 

hours reductions decrease the full-

time equivalent employee count for 

those months

Employer Mandate
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How can this be impacted by the epidemic?

▪ May decrease FTE average < 50 for 

2020 calendar year, meaning the 

employer is not subject to the shared 

responsibility requirement for 2021



Subsection (a) penalty 2020: $2,570

▪ $214.16 per month per full-time employee

▪ This is the penalty if coverage is not 

offered to substantially all (95%) full-time 

employees and one full-time employee 

not offered coverage goes to the 

exchange and gets a subsidy

Employer Mandate
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What are the penalties?

Subsection (b) penalty 2020: $3,860

▪ This is the penalty if the coverage is not 

affordable (9.78% in 2020), does not 

constitute MV, or a full-time employee is 

not offered coverage but the employer 

meets the 95% requirement

▪ $321.66 per month per full-time employee 

who obtains a subsidy from the exchange



Three ways to determine 

affordability using an 

approved safe harbor: 

1. W-2 

2. Rate-of-pay

3. FPL

Employer Mandate
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Affordability and the pandemic:

▪ Employees with a reduction in hours may have decreased 

W-2 wages, which would make the rate-of-pay safe harbor 

more attractive because it is not based on hours worked 

▪ The affordability safe harbor can be changed from year to 

year (but must be used for the class for entire plan year)

▪ Use of a safe harbor is not required

▪ Not using a safe harbor doesn’t automatically result in 

a penalty



▪ A full-time employee is an employee who, based on the facts and 

circumstances surrounding the employee’s position and expected 

work schedule, is expected to work 130 hours per month (30 

hours/week) during their employment

▪ All other employees are measurable for full-time 

designation [Variable, Seasonal, Part-time]

▪ An employee who averages 130 or more hours during a 

measurement period, must be treated as a full-time employees for 

the duration of their stability period for the purposes of the 

employer mandate

Full-Time Under the Mandate
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What’s a full-time employee?



▪ An hour of service is credited each hour for which an employee 

is paid, or entitled to payment, for the performance of duties for 

the employer; and each hour for which an employee is paid, or 

entitled to payment, by the employer for a period of time during 

which no duties are performed due to vacation, holiday, illness, 

incapacity (including disability), layoff, jury duty, military duty, or 

legally protected leave of absence

Tracking Hours
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What hours count towards full-time status?



Ongoing Variable Hour Employees
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Standard Method / Common Structure for Calendar Year Plans

12 Months 2 Months 12 Months

Measurement Period Admin. Period Stability Period

Nov 1, 2018 – Oct 31, 2019
Nov 1, 2019 –

Dec 31, 2019
Jan 1, 2020 – Dec 31, 2020



New Variable Hour Employees
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Hired mid May

Initial
Measurement Period

6/1/19 – 5/31/20

Stability
Period

7/1/20 – 6/30/21

Standard 
Measurement Period
11/1/19 – 10/31/20

Stability 
Period

1/1/21 – 12/31/21

Standard 
Measurement Period
11/1/20 – 10/31/21

1/1/20…
Overlap 

begins

1. Initial measurement period (IMP) of 

12 months starts 1st of the month 

following date of hire

2. Measure new employee’s hours of 

service during the IMP

3. Employee averages at least 130 

hours of service per month during the 

measurement period

▪ Offer coverage for the following 

stability period

4. Employee does not average at least 

130 hours of service per month during 

the measurement period

▪ Not required to offer coverage for the 

following stability period

▪ However, employee may qualify for 

coverage during the ensuing on-

going measurement period



▪ Layoff and furlough are not legal terms but are generally used by 

employers to differentiate between an indefinite period and an 

expected set amount of time

▪ Generally, furlough is typically used when the intent is to maintain 

the employer/employee relationship while layoff terminates the 

relationship

Layoffs & Furloughs
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What happens during layoffs & furloughs?

This is the context for our 

discussion today. There are 

industries with different 

uses and meanings for 

these terms



▪ COBRA triggering event 

▪ Employers can, but are not required to subsidize COBRA

▪ Don’t forget the 13 week rehire rule under the employer mandate 

(26 weeks for educational employers)

▪ If waiving waiting period for rehires, check with the carrier first 

(e.g. stop loss, fully-insured, etc.)

Layoffs & Furloughs
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Layoffs are relatively straight forward



Differentiate between those in a stability period and those not 

covered by a stability period

▪ If the employee is not in a stability period, do you want to 

maintain eligibility?

▪ Many plans will not automatically continue eligibility for those 

with reduced hours

Layoffs & Furloughs
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Furloughs are more difficult



▪ Usually lose eligibility for coverage

▪ Some plans allow for continued eligibility during furlough

▪ Check plan documents 

▪ Can offer COBRA and treat similar to terminated employees, or

▪ Can amend plan documents for continued eligibility

▪ Level of subsidization is up to the employer

▪ Not working enough to qualify as a full-time employee so affordability doesn’t apply

Furloughed Employees

14

Those that are not in a stability period:



▪ Remain eligible for coverage as full-time employees

▪ Should* be offered affordable coverage to avoid exposure under the 

employer mandate

▪ Employers can, but are not required to subsidize a greater portion of 

the premium

▪ Coverage can be terminated for nonpayment of premiums

Furloughed Employees
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Those that are in a stability period:



If there is not:

▪ Pre-pay

▪ Pay-as-you-go

▪ Catch-up

o Loss of coverage due to nonpayment of 

premiums during a furlough is not a COBRA 

triggering event

Furloughed Employees
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Premium payments while on furlough:

Is there income from 

which to make 

deductions? 



§125 updated previously to allow an employee to prospectively revoke their election if:

▪ Reasonably expected to average less than 130 hours per month on an ongoing basis 

because of a change in employment status; and

▪ The employee intends to enroll in other MEC with an effective date no later than the first day 

of the second month after the month in which coverage is revoked

▪ Employers may rely on an employee’s reasonable representation that other coverage has 

been, or will be obtained within the specified time frame

Furloughed Employees

17

Employees that want to drop coverage due to a reduction in hours:



▪ Under the temporary flexibility rules, employers may allow 

employees to prospectively revoke an election for health coverage 

provided that the employee attests in writing that they are enrolled, 

or will immediately enroll, in the health coverage of another plan 

sponsor (employer/individual/government)

▪ Sample attestation available

Furloughed Employees
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Employees that want to drop coverage due to a reduction in hours:



▪ Either option to drop coverage 

must be reflected in the 

employer’s §125 plan 

document

Furloughed Employees
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Employees that want to drop coverage due to a reduction in hours:

▪ Employer still gets credit for an 

offer of coverage for both 

options as it is the employee’s 

choice to drop coverage



Reduced hours will impact whether or not an employee qualifies for the next stability period

▪ Employers could adopt the rules for protected leaves of absence (FMLA) and apply them to furloughed 

employees

▪ This would require amendments to the plan document eligibility provisions 

▪ Exclude furlough period for determining hours of service (remove this period from the 

numerator and the denominator)

▪ Or, treat the employee as credited with hours of service at a rate equal to the average weekly 

rate at which the employee was credited with hours of service during the weeks in the 

measurement period that are not part of the furlough

The Next Stability Period
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Common Question: How will a furlough impact the employer’s eligibility for 

the next stability period?



▪ This Program, ID No.  532435, has been approved for 1.00    HR (General) 

recertification credit hours toward aPHR™, aPHRi™, PHR®, PHRca®, SPHR®, 

GPHR®, PHRi™ and SPHRi™recertification through HR Certification Institute® 

(HRCI®). 

▪ Hays Companies is recognized by SHRM to offer Professional Development 

Credits (PDCs) for SHRM-CP® or SHRM-SCP®. This program is valid for 1 PDCs 

for the SHRM-CP or SHRM-SCP. Activity ID No. 20-ZNESK. For more information 

about certification or recertification, please visit www.shrmcertification.org.

Continuing Education Credits
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The use of this official seal confirms that this Activity has met HR Certification 

Institute’s® (HRCI®) criteria for recertification credit pre-approval.”
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Thank you!


